STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,279
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals a decision by the Departnent of
Soci al and Rehabilitation Services finding that the petitioner
is ineligible for day care services due to excess inconme from
a business enterprise.

FI NDI NGS OF FACT

1. On May 18, 1992 the petitioners, who work together
in their own business, applied for a day care subsidy for
their three small children with the Departnent of Social and
Rehabi litati on Services.

2. I n support of their application, the petitioners
supplied the Departnment with certain IRS fornms including two
"Schedul e C' forns which showed the profit and | oss fromtwo
busi nesses which they operate out of the sanme building with
t he sane personnel. One schedule showed a | oss of $26, 429. 00
for a nursery/gardener center ("Business A") and the other a
profit of $24,109.00 for a mail order seed conpany ("Business
B"). The IRS schedul es are attached hereto and i ncorporated
by reference as Exhibit No. 1.

3. In determning the famly's incone, the Departnent

assigned a 0 inconme to Business A and assigned the
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entire$24,109.00 profit from Business B as incone to the
famly. The assignation of that income when conbined with the
famly's other incone rendered the famly ineligible for
benefits. They were so notified of that ineligibility on May
18, 1992. Copies of the Departnent's denial and cal cul ations
are attached hereto and incorporated by reference as Exhibit
No. 2.

4. The petitioners protest that the anpunt attri buted
to themas incone is erroneous because the profit of the one
busi ness was of fset by the |oss of the other business. The
expenses which represented the | oss on Business A they
claim were actually paid out of the profits of Business B

5. The petitioner was a paid enpl oyee of Business A
and received inconme in the amount of $8,710.00 during 1991.

The petitioner's husband took $5,200.00 ($100.00 per week)
out of Business A for his own salary in that sane year.
ORDER

The Departnent's decision is reversed and remanded to
calculate the famly's eligibility for benefits in accord
with this reconendati on.

REASONS

The Departnent's regul ati ons governi ng paynent of a day
care subsidy require that it assess the famly's applicable
income in determning eligibility. Goss incone is defined
in the regulations as "the total nmonthly incone received by

a child and her/his primary caretakers which is derived from
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any source" with sixteen stated exceptions, including
"busi ness expenses of self-enploynment, (other than

depreciati on charges) in accordance with current IRS
procedures”. Child Care Services (C.C.S.) > 4031. Self-
enpl oynment is further defined as "any business activity
conducted by a primary caregiver inside or outside the hone

whi ch causes a person to receive a nonthly net incone of at
| east $100.00". C.S.S. > 4031.

The petitioner presented IRS statenents to the
Department showi ng that her famly conducted two intertw ned
busi nesses with a conbi ned gross i ncone of over $300, 000. 00
and cl ai ned busi ness expenses anmounting to nore than that
anount. Because the IRS fornms they provided showed a | oss
in net incone at the bottom of the sheet, the Departnent
determ ned under its definition above that Business A which
operated at a | oss, could not be considered self-enpl oynent
income and had to be totally disregarded.

However, the facts clearly show that both the
petitioner and her husband each received income well in
excess of $100.00 per nonth from Business A. Al of the
petitioner's income cane from Busi ness A, Her husband's
$100. 00 per week incone was al so derived from Busi ness A.
Therefore, it was error for the Departnent to disregard the
profit and | oss statenment from Business A

Even had Busi ness B been the sole source of their
income, the Departnent's reading of its own regulation to

elimnate joint consideration of the two busi nesses when
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determning the famly's incone is arbitrary and not in any
way designed to arrive at the famly's actual total nmonthly
income. The regulation cited by the Departnent has as its
primary purpose, as the Departnent admitted at hearing, to
di stinguish "real" self-enploynent enterprises fromthose
whi ch are not producing any income in order to establish the
service need of a famly. It is difficult to inmagine that
the | egi slature which approved these regul ati ons woul d
contenplate that they would be interpreted as preventing the
Department from anal yzing all of a famly's self-enpl oynent
income fromall their businesses to try to determne their
real incone.

The Departnent's assertion at hearing that it was too
adm ni stratively burdensone to actually try to figure the
famly's real inconme is sinply not an acceptable reason for
treating this famly's inconme in such an arbitrary and
unfair manner. The matter should be renmanded to the
Departnment for a calculation of the famly's net incone from
both its business enterprises.

#H#H



